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by representatives of the American Bar Association and other national profes- 
sional organizations to arrive at a mutually satisfactory understanding and 
avoid inter-professional conflict in areas involving possible unauthorized prac- 
tice of law. It is a fortunate coincidence that Mr. Otterbourg, as member and 
as chairman of the American Bar Association Committee on Unauthorized Prac- 
tice of Law, had a leading part in establishing these conferences and in con- 
ducting many of them. Since 1937 more than a dozen joint statements of 
principles have been issued by conference groups involving lawyers and collec- 
tion agencies, lay insurance adjusters, life insurance underwriters, loose-leaf 
services, broadcasters, trust companies, real estate brokers, accountants and law 
book publishers. Innumerable conference groups have been held on the state 
and local as well as the national level, with the same beneficial results. 


The problem at hand involving the newspapers is not a matter of unauthor- 


ized practice of law, but it is just as susceptible to the conference method of 
treatment. Furthermore, it is especially fortunate that the impetus should be 


coming from the New York metropolis. If the bar of that city, through the 
New York County Lawyers Association, can reach an understanding with the 
great newspapers of that area, then a seven-league step will have been taken 
toward what may be expected to develop into a similar accord similarly arrived 
at between the two professions on a nation-wide basis. 


THE VINSON ESTATE 


C living expected of the chief justice of the 
HIEF JUSTICE VINSON’S small estate 





shocked a great many people, but it should 
have shocked nobody. A man like Charles 
Evans Hughes, who devoted a considerable 
portion of his life to the practice of law be- 
fore going on the bench, has a chance to 
build up an estate, but Mr. Vinson spent 
most of his life on the federal payroll in 
Washington. Born in 1890, he began the 
practice of law in 1911 at the age of 21, and 
left it twelve years later at the age of 33 
to go to Congress. From then until his death 
in 1953, a total of thirty years, he lived in 
Washington as a government employee. It is 
a curious anomaly that although nobody can 
get rich on the federal payroll, perhaps no- 
where else in the country are the demands of 
social life so expensive. It should be no cause 
for wonderment that Mr. Vinson spent all of 
his income in maintaining the standard of 


United States, especially in view of the fact 
that he was the beneficiary of a pension plan 
intended to provide for his old age without 
making it necessary for him to do so out of 
his own income. 

But many people, including the judges 
themselves, have been seriously concerned 
for years about the plight of judges’ widows, 
for whom the existing retirement plan makes 
no provision. Two years ago, Senator Mc- 
Carran introduced a bill to remedy this situa- 
tion and provide pensions for surviving 
widows of federal judges. This bill passed 
the Senate once, but never went on to final 
enactment. In a recent conversation with 
Justin Miller, who himself resigned from the 
federal bench a few years ago, the Chief 
Justice confided that “fear of what would 
happen to their widows” was troubling a 
great many of the federal judges. 
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In 1951 the directors of the American Judi- 
cature Society overwhelmingly endorsed the 
McCarran bill of that year to provide pen- 
sions for judges’ widows. Similar legislation 
was introduced soon after Congress con- 
vened in 1953 by Representatives Jacob K. 
Javits, Republican of Manhattan, and Abra- 
ham J. Multer and Emanuel Celler, Demo- 
crats of Brooklyn. Since news of the size of 
Chief Justice Vinson’s estate was published 
last month, officials of the Justice Department 
have said that the Department will push for 
enactment of such legislation next year. Surely 
here is an item of business that has already 
been too long postponed and on which there 
should be no disagreement by congressmen 
or senators regardless of party affiliation. Con- 
sideration should be given in drafting the 
1954 version to the possibilities of including 
in it provision for surviving widows of already 
deceased judges, like Mrs. Vinson. 

It is certainly true, as suggested by a cor- 
respondent in the “Reader's Viewpoint” de- 
partment of this issue, that money cannot buy 
patriotism, public-spiritedness or devotion to 
duty on the part of any public official, judges 
included, and that doubling or tripling any 
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of the financial perquisites of judicial office 
will not automatically double or triple the 
caliber of the incumbents or the quality of 
their judicial output. But when we speak of 
judicial salaries reasonably adequate to main- 
tain a standard of living reasonably expected 
of judicial officers, together with retirement 
and pension provisions sufficient to make 
reasonable provision for the maintenance in 
old age of themselves and their dependents, 
we are not talking about getting rich — we 
are speaking of minimum provisions without 
which the right kind of men cannot often be 
persuaded to take those jobs. Yes, it is true, 
Mr. Vinson did, and there are others like him, 
but are not the facts in the Vinson case evi- 
dence of a public-spiritedness above and be- 
yond what we, the people of the United 
States, have any right to ask? No, money can- 
not buy a judge’s loyalty and devotion, but 
are we willing to use that truism as an ex- 
cuse to presume on the loyalty and devotion 
of these public servants? We hope not. Let's 
see to it that Congress does not adjourn 
again without enactment of this needed legis- 
lation. And by the way, how about the judges 
of your own state courts? 





This is Red Feather season. 
Let us do our part in seeing 
that the Community Chest 
gets the funds it needs, and 
that it does the job it should. 
In all large and most middle- 
sized American communities, 
Red Feather services should 
include legal aid. If they do 
not in yours, take it up with 
local authorities and the Na- 
tional Legal Aid Association 
today. 
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Incoming and Outgoing Presidents of Socrety 





ALBERT J. HARNO 


The Honorable Albert J. Harno, of Urbana, 
Illinois, dean of the University of Illinois 
College of Law, was elected president of 
the American Judicature Society at its 
annual meeting in Boston, August 26, 1953. 
He succeeds George E. Brand, Detroit 
lawyer, who had held the office since 1945. 
Loyd Wright, of the Los Angeles bar, was 
elected vice-president to succeed Dean 
Harno. Other officers and directors elected 
at the meeting are shown in the list on the 
inside front cover of this issue. 

Judge Daniel T. O'Connell, of the Massa- 
chusetts Superior Court, Boston, addressed 
the meeting on the subject of “Problems 
Confronting Trial Courts.” The text of his 
address appears in full on pages 71-74 of 
this issue. 

The new president has been a leader in 
organized bar activities for many years. He 
has served as president of the Illinois State 
Bar Association, president of the National 
Conference of Commissioners on Uniform 
State Laws, and member of the Board of 





GEORGE E. BRAND 


Governors of the American Bar Association. 
Prior to his election to the presidency of 
the American Judicature Society he had 
been vice-president, chairman of the board, 
and director. 

Dean Harno is the Society's eighth presi- 
dent and ninth executive officer. Chief 
Justice Harry Olson of the Municipal Court 
of Chicago first headed the organization with 
the title of chairman. In 1928 Charles Evans 
Hughes became the first president, serving 
until his appointment to the Supreme Court 
in 1932. He was followed by Newton D. 
Baker, who served until his death in 1937. 
Judge Frank E. Atwood of Missouri finished 
out his term, and was succeeded by Arthur 
T. Vanderbilt, who held the office three 
years. David A. Simmons was president from 
1940 to 1944, followed by Judge Merrill E. 
Otis, who died three months after his election 
to office. George E. Brand finished his term 
as acting president and was himself elected 
to the office in 1945, holding it until the elec- 
tion of Dean Harno this year. 
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Problems Confronting 


Trial Courts 


By DANIEL T. O’CONNELL 


REMARKS BEFORE THE AMERICAN 
JUDICATURE SOCIETY ANNUAL MEET- 
ING AUG. 26, 1953 


Tue AMERICAN JUDICATURE Society has 
made its leadership in efforts for progressive 
development of American law recognized as 
a real vital factor in the major leadership 
of the American bar. It is most fitting it 
should march step by step with the larger 
body of lawyers and judges in striving con- 
stantly to point the way towards attaining 
the objectives which establish the proof of 
progress. A review of its successes compels 
generous and merited praise for those who 
have been the leaders in the Society's ef- 
forts; also, for the support provided by the 
bar associations of the country. 

As you well know, United States Senator 
Styles Bridges had accepted the invitation 
to be the speaker upon this occasion. Also, 
you have been informed that the distin- 
guished Senator’s illness compelled him to 
ask that a substitute be selected. It is a dis- 
tinct honor to substitute for Senator Bridges. 
I regret that you do not have the benefit of 
the views he would have expressed. 

The subject assigned to me is: “Problems 
Confronting Trial Courts.” Because I have 
been a trial judge for a period of but a few 
months short of a quarter of a century, it 
was deemed by those who asked that I be 
the substitute speaker, that I could present 





DANIEL T. O’CONNELL is an associate justice of 
the Superior Court of Massachusetts, sitting in Boston, 
and has served in that capacity for the past twenty- 
five years. In 1947 and 1948 he served as judge of the 
war crimes trials in Nuremberg, Germany. 


some conclusions worthy of consideration by 
the bar of the country. 

What are the problems confronting the 
trial courts? There are so many it is difficult 
to state an answer that will be accepted by 
all others as wholly satisfactory. I will not 
attempt it. I am persuaded from experience 
as a practicing lawyer and as a trial judge that 
it is best to confine my views to the few 
problems which appeal to me as worthy of 
serious consideration. A discussion of them 
will, I hope, be helpful. Perhaps such sug- 
gestions as are made by me will have suffi- 
cient appeal to influence efforts to effect 
necessary changes. 

I place at the top a belief that bar associa- 
tions, law school faculties and other bodies 
sincerely working to improve the administra- 
tion of the law are placing too great an em- 
phasis on the functions of appellate courts, 
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and neglecting consideration of trial court 
problems. It has been said many times by 
highly esteemed lawyers, well versed in ex- 
perience with appellate court practice, that 
the average action presented before an ap- 
pellate court is won or lost in the trial court. 
It is the record, or decision of the trial court, 
that is to be reviewed. I do not overlook 
instances when original jurisdiction may 
arise in presentation of an action before a 
single justice, or justices, of an appellate 
court. The analogy holds in respect to such 
instances. 


Legal Research to Aid the Trial Court 


There appears to be something definitely 
missing in law school instruction, and bar 
association efforts to improve court admin- 
istration, in centering too largely upon deci- 
sions of appellate courts, without bringing 
home to the practicing lawyer, or student, 
the importance of making the necessary 
effort before a trial to have the testimony or 
facts being presented conform to the re- 
quirements of the law as enumerated by the 
appellate court or courts of the jurisdiction 
of the trial. 


I am reminded of an experience met with 
within a month after I became a trial judge. 
I was confronted with an issue of law ap- 
plicable to facts easily to be comprehended 
by the jury. The law applicable, however, 
was not to be treated lightly or passed to the 
jury in a more or less routine manner. I can- 
celled dinner at home and spent a long 
evening in the library of the court. I could 
find no Massachusetts decision to aid me. 
A decision of the court of a western state, 
also a decision of a southern state, were the 
only cases I was able to locate. The follow- 
ing morning I called counsel to the bench 
and, in substance, said: “Gentlemen, you are 
presenting a most unusual case. I devoted 
last evening to a study of law applicable. 
Doubtless you gentlemen in preparing your 
case have located some citations which might 
aid me, and which I can be familiarizing 
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myself with as the evidence is being pre- 
sented.” 

“Oh,” said the plaintiffs lawyer, a sup- 
posedly experienced trial lawyer, “I am re- 
lying on the fundamental law of the land.” 
“I am, too,” answered the defendant's lawyer. 
To this, I contributed: “Here are two cases I 
found last evening. Start with them and see 
if you can find any more, particularly in 
Massachusetts or New England.” They re- 
ported to me the following day that none 
others had been found. I seriously doubt 
whether their search went beyond the cases 
I provided. 


Experience teaches me there is a steady, 
continuing trend on the part of the lawyers 
engaging in the trial, to rely on so-called 
“fundamentals” with consequent neglect to 
be fortified with the controlling or latest de- 
cisions of appellate courts or legislative en- 
actments. It is only in rare instances that a 
Massachusetts lawyer, trying before a Massa- 
chusetts court, calls attention to a decision 
handed down by the courts of New York, 
Pennsylvania, Georgia, Missouri or other 
states. If, however, fate makes necessary pre- 
sentation before the appellate court, he gets 
very busy with studies and the brief cites 
cases from many states. I suggest the advisa- 
bility, if not necessity, of urging closer at- 
tention to the actual requisites of trial court 
success or failure. 


The American Law Institute in compiling 
its Restatement of the Law has given the bar 
as well as the judiciary a guide easy to be 
followed in fixing upon the correct interpre- 
tation of controverted questions or issues of 
law. As a member of the Institute, I have 
closely studied its every step. I can truth- 
fully say that thus far its restatement of a 
principle of applicable law has been cited to 
me in not more than five instances when pre- 
siding over civil jury trials; not once in a 
criminal jury trial, and’ perhaps ten when en- 
gaged in equity or jury-waived trials. If 
at the conclusion of ane of the latter classifi- 
cation, time is allowed for submission of a 
brief, the latter makes clear that intensive 
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study began subsequent to the end of the 
trial, particularly of the Restatement. I urge 
that something should be done to persuade 
lawyers that the Restatement can be of value 


to the trial court, as well as to the appellate 
court. 


More Trial Court Emphasis in Law School 


The law schools of today appear to stress 
strongly to the students that law as a science 
must be studied and applied as such. Theory 
transcends the practical. The average teacher 
of the law of the past and up to and through 
the period when I was a student, had prac- 
ticed law successfully and turned to teaching, 
part time, or wholly, more through love of 
the law than securing a salaried job, devoting 
all his time to teaching. The student not only 
was taught what the law was, but in between 
pronouncements of controlling law and cita- 
tions of cases, the “professor” very frequently 
cited an experience of his own or some other 
lawyer of note. Today, the average law 
school is staffed by teachers of the law who 
express an overweight of theory and an 
underweight of the practical. It is my con- 
clusion this is a problem that needs consid- 
eration. The active trial needs more atten- 
tion to the practical. The so-called “old time” 
lawyers, who seldom used the word theory, 
presented cases to the trial court more effec- 
tively than do the present-day bar. 


During the year 1900, I resided at Wash- 
ington, serving as secretary to a congress- 
man. That was before I began the study of 
law. My roommate was a student at what 
was then called the Columbian Law School, 
now the George Washington. One of his 
teachers was the then Justice Harlan of the 
United States Supreme Court. His colleague, 
Justice Brewer, taught at the Georgetown 
University Law School. The schools were 
conducted through the medium of night 
classes. I am sure those two distinguished 
jurists taught because they loved the law, 
and sought to impart to the young minds 
not only the law as it was but to give them 
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the benefit of their respective experiences 
in practice and as judges. Other law schools 
throughout the land were acting similarly. 
May I summarize by asserting it is my judg- 
ment that most of the so-called “full time” 
professors of law, drawing largely from 
studies wholly unrelated to trial court prac- 
tice, are unable to project into the mind of 
the student that inspiration for the life 
ahead of him that was imparted by Justices 
Harlan and Brewer and their contemporaries 
of federal and state courts, and of the tried 
and true practicing bar throughout the 
country wherever law was taught. I am sure 
some of the trial court problems would dis- 
appear if more attention were given to the 
practical side of the trial and perhaps less 
to theory. 


Criminal Practice Is Neglected 


Another problem that I believe requires 
consideration finds expression in the follow- 
ing question: why is there such a trend on 
the part of younger lawyers entering upon 
practice to avoid engaging in any form of 
practice in the criminal sessions? And why 
do those who have started practice within 
the last two score years, or perhaps a little 
earlier, regard practice of the criminal law as 
unworthy of their time and minds? Of the 
larger law offices in Boston, there are not 
more than two or three that could provide a 
firm member capable or disposed to step 
into a criminal session and carry on the de- 
fense without the aid of a lawyer of lesser 
note, rated as having specialized in criminal 
law. Perhaps the same condition exists in 
other large cities. That should not be. The 
situation presents a real problem. We of 
Massachusetts need today, as much as in the 
somewhat distant past, lawyers who will seek 
to emulate Webster and Choate, who never 
hesitated to participate in criminal trials. The 
average defendant of today is not well de- 
fended, and the cause of justice and the 
courts necessarily suffer. 
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More Trial Judges Are Needed 


The problem I present in conclusion is 
the disposition which seems prevalent gen- 
erally; namely, the trial courts, both federal 
and state, are not staffed with enough judges 
to keep apace with the continued growth 
of our population, business and _ litigation 
springing from scores and scores of causes. 
The June issue of the Journal of your Society 
gave figures relating to United States District 
Courts. They were of appealing force. When 
I began practice, Massachusetts had but one 
United States District Court judge. He car- 
ried a heavy load for many years. Eventu- 
ally, two more were added and then a fourth. 
An effort has been made to obtain a fifth, 
but Congress has not yet authorized that 
necessary help. Meanwhile, the court busi- 
ness is piling up, creating vexatious delays 
and an overload of work on the limited judi- 
cial staff. 

Take our state court. Here is a problem 
not difficult of solution. At present, the 
Massachusetts Superior Court is comprised 
of thirty-two justices. In 1900, the court con- 
sisted. of eighteen justices. By successive 
legislative acts, fourteen more judges were 
added in the twenty-five years between 1900 
and 1925. From 1925 to and inclusive of 
1953, more than a quarter of a century, not 
a single justice has been added to take up the 
continually increasing volume of work. Sev- 
eral “stop-gap” schemes have been devised, 
but like the water in “Old Man River,” the 
business just comes “rolling along,” growing 
greater each year. 

It follows the analogy of the federal courts. 
Without being familiar with the problems in 
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the various state courts represented in this 
gathering, I assume the problem is with you 
as it is with Massachusetts. If a businessman 
opened a merchandise store starting with five 
employees, and the business expanded and 
kept jumping upwards, surely he would have 


‘to engage more employees. The same is true 


of industrial enterprises. I am sure all fair- 
minded persons will agree that if the volume 
of business before courts expands, then more 
judicial help must be provided; if not pro- 
vided, then follow delays in trials, complaints 
from litigants, inconvenience of many kinds 
and a general slowing-up of trial court work. 
I hold it is one of the really top problems of 
judicial administration, and I hope this So- 
ciety in its highly commendable efforts to 
relieve the situation in the federal courts will 
find a way to also relieve vexing situations 
in the state courts, for the state courts are 
fully as important in the administration of 
law in our nation as are the federal courts. 
We travel different paths but head towards 
the same goal. . 


I have stressed but a few of the problems, 
as 1 see them confronting the trial courts. 
There are, of course, many others, some local 
to each state. I have used Massachusetts as 
an example. We are very proud, and justly 
so, of the Massachusetts court system. We 
must admit, however, there is room for im- 
provement—I will go so far as to say, plenty 
of room. If some of the problems I have dealt 
with are solved, or the causes creating them 
removed in whole or in part, trial courts will 
be greatly aided in the administration of 
duties and responsibilities delegated to the 
justices presiding over their deliberations. 





Far Trial 


and 


Free Press 


In a recent address at the American Bar 
Association convention in Boston on August 
23, I discussed the growing conflict between 
our two great constitutional guarantees of 
fair trial and of free press. Decisions are 
now being handed down by courts which 
more and more are highlighting this conflict. 
Verdicts have been set aside. Venues have 
been changed. Press and public have been 
barred from courtrooms. The Delaney case 
in Massachusetts, the Florio and Jelke cases 
in New York, the Gilmore case in California, 
and the more recent press photography case 
in Cleveland, all are fresh in our memories.’ 

The issue has been outlined by the Su- 
preme Court of the United States in a recent 
opinion as follows: 


“Freedom of the press, properly conceived, 





1. Recent cases in which the right of fair trial 
and the right of free press have come into con- 
flict include Delaney v. U. S., C.C.A., First Circuit, 
199 F. 2d. 107 (1952), in which the court’s denial 
of defendant’s motion for continuance because 
ot prejudicial effect of publicity was held to be 
reversible error; the Jelke vice trial, New York 
Court of General Sessions, February, 1953, from 
which both press and public were barred; 
People v. Florio, U. S. District Court for the 
Southern District of New York, 1953, in which 
change of venue was granted because of unfair 
and undue publicity; and the Gilmore divorce 
case in a California superior court, April, 1953, 
from which the public was barred but the press 
permitted to stay “because they knew their 
obligation to the public at large;” see also 
Tanksley v. U. S., 145 F. 2d. 58, and Dutton v. 
State, 123 Md. 373, 387. The Supreme Court of 
the United States commented on the Delaney 
case in Shepherd v. Florida, 341 U.S. 50. 
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By EDWIN M. OTTERBOURG 


is basic to our constitutional system. Safe- 
guards for the fair administration of criminal 
justice are enshrined in our Bill of Rights. 
. . . One of the demands of a democratic 
society is that the public should know what 
goes on in courts by being told by the press 
what happens there, to the end that the 
public may judge whether our system of 
criminal justice is fair and right. On the other 
hand, our society has set apart court and 
jury as the tribunal for determining guilt or 
innocence on the basis of evidence adduced 
in court, so far as it is humanly possible.? 





EDWIN M. OTTERBOURG is president of the 
New York County Lawyers Association, the largest 
local bar association in the United States. Long active 
in the organized bar, he has served as member and 
chairman of the American Bar Association com- 
mittee on unauthorized practice of the law, and in 
many other capacities. 
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In the course of my Boston address I pre- 
sented a proposed code on fair trial and free 
press which had been drafted by a special 
committee of the New York County Lawyers 
Association as a basis for discussion. Its text 
appears herewith on page 80. I said then 
that what was needed was a voluntary, co- 
operative movement between the bar and the 
media of mass publicity so that this conflict 
could be obviated. 

Much publicity and editorial comment has 
followed, some favorable and some very un- 
favorable. But what has become very clear 
is that a segment of the press — and I believe 
this to be but a small segment — misunder- 
stands our motives and does not appreciate 
the danger that exists to both bar and press 
in permitting the present conditions to con- 
tinue. 

There is no issue here of the lawyers and 
the courts against the press, or vice versa. 
It can truthfully be said that we lawyers 
have played a leading part in creating the 
doctrine of the free press, the principles of 
which were first enunciated in New York 
in the case of John Peter Zenger and in 
Massachusetts in that of Thomas Maule. 

Actually, the interests of the lawyers and 
of the press in voluntarily resolving an ap- 
parent conflict which otherwise may result 
in court or legislative action, are identical. As 
was well said in the report of an American 
Bar Association committee on this subject in 
1938: 

“The true and proper interests of the press 
and the bar are in accord, for they both serve 
the public and their existence is justified only 
by the service which they render. What 
would appear to be the selfish interests of 
either cannot be permitted to interfere with 
the interest of the public.”* 

As long ago as 1908, President Theodore 
Roosevelt appealed for ethics and morality 
in American professional life. His efforts re- 
sulted in the adoption of codes of ethics not 
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only for lawyers but for other professions 
and industries, including doctors, dentists, 
architects, automobile dealers, bankers, book 
sellers, engineers, credit men, underwriters 
and others. A list of some of the leading ones 
and the year of adoption appears on page 
77. All of these codes contemplate voluntary 
self-policing of the respective industries and 
professions.* 

The “Fourth Estate” waited until 1923, 
when the American Society of Newspaper 
Editors drafted its “Canons of Journalism.” 
They concluded with this regretful state- 
ment: 

“Lacking authority to enforce its canons, 
the journalism here presented can but ex- 
press the hope that deliberate pandering to 
vicious instincts will encounter public dis- 
approval or yield to the influence of a pre- 
ponderant professional condemnation.” 

Noting that this year was the thirtieth an- 
niversary of the adoption of the Canons of 
Journalism, the trade journal Editor and Pub- 
lisher recently reprinted them, stating that 
there should be a rededication by the news- 
paper business to the principles expressed in 
them.® Neither in 1923 nor at any time since 
then, however, have members of the journal- 
ism profession taken any effective step to- 
ward establishing any authority to make this 
code applicable and effective. Now, after 
thirty years, we have the judicial decisions 
to which I have referred, decisions which 
neither the press nor the bar should want 
or should need. 

In England the courts have long exer- 
cised their summary power to restrain the 
press in the reporting of certain courtroom 
news. Lately, however, principally because 
of the recent conduct of one sensational 
newspaper, there is talk coming even from 
the prime minister that Parliament should 
enact some new laws and regulations. As 
recently as September 10th of this year, Mr. 
A. J. Cummings, the new president of the 





2. Maryland v. Baltimore Radio Show, Inc., 338 
U. S. 912, 70 S. Ct. 252. 
3. 63 A.B.A. Rep. 384 (1938). 


4. See Codes of Ethics: A Handbook, by Edgar L. 
Heermance. é 

5. Canons of Journalism, 1923. 

6. September 12, 1953. 
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Institute of British Journalists, publicly stated 
that a possible government move to muzzle 
newspapers in that country was nipped earlier 
this year by establishment of a voluntary 
press council of newspapermen and pub- 
lishers to act as a watchdog over the industry. 
I quote from his statement: 


“If the council had not come into being, 
we can be sure that either this Parliament or 
the next would have set up a statutory body, 
with powers that would grow wider and 
more precise as Parliament came to realize 
how easily it could control the press.”’ 


In our country we do not want either the 
courts or the legislature controlling the press. 
We want to save both the fair trial and the 
free press, as guaranteed, by voluntary press 
and bar action of their own free will. Let us 
talk plainly. We are living in a time of big 
and bigger government. Wherever and when- 
ever an industry or profession fails to police 
itself and so conducts itself that the public 





7. Chicago Daily Tribune, September 11, 1953. 
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is aroused, we face government rules, regu- 
lations and supervision. 

Those few lawyers who seek personal pub- 
licity and cheap sensationalism by violating 
professional ethics in trying their cases in 
the newspapers instead of the courtroom, 
dishonor their profession. To deprive any 
person of a fair trial is a dangerous and 
deadly thing in our democracy. That this 
should be done for mercenary motives is a 
thought that should not be tolerated by 
either the press or the bar. Those few news- 
papers which interfere with a fair trial by 
the reporting of matters which are merely 
a pandering to vicious instincts and curious 
minds, or an attempt to sway court, jury or 
public opinion, are unworthy of the news- 
paper profession. 

As the American Society of Newspaper 
Editors said correctly in 1923: 

“The right of a newspaper to attract and 
hold readers is restricted by nothing but 
consideration of public welfare.... A 
Journalist who uses his power for any selfish 





en ——— 





CODES OF ETHICS?” 
American Institute of Accountants” - 


American Institute of Architects’ - 


American Bankers’ Association - 
American Book Sellers’ Association - 


National Association of Credit Men 
American Association of Engineers 
American Society of Civil Engineers 


American Medical Association - - 
American Pharmaceutical Association 





Associated Advertising Clubs of the World - - - - - - = - 


National Automobile Dealers’ Association 
American Institute of Chemical Engineers - - - - - =- - 
National Retail Coal Merchants’ Association - - - - - = - 


National Association of Accredited Commercial Schools - - - - 
American Trade Association Executives 


Nationa! Association of Life Underwriters - - - - - - = - 


*From “Codes of Ethics: a Handbook” by Edgar L. Heermance, author of “Chaos 
or Cosmos.” At the time the book was published, 1924, there were listed 211 
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codes, of which the foregoing are representative. 
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or otherwise unworthy purpose is faithless to 
a high trust.” 


Suppose when President Theodore Roose- 
velt made his appeal, the many professions 
and industries which thereafter adopted 
codes of ethics had refused to do so. Sup- 
pose they had announced instead that every 
corporation, firm or enterprise should run 
its own affairs and that there was no common 
standard of ethical service to the public in 
their field and that therefore no code was 
needed. Do you think they would have been 
left to operate under their own jungle law 
and that government would not long since 
have stepped in and regulated them? 


In this field of fair trial and free press 
there has not yet been adopted by volun- 
tary action an effective code. I urged at Bos- 
ton that it was most timely to do so now, 
and that the bar and press should cooperate. 
The great spirit of public service that ani- 
mates the “Fourth Estate” as well as the 
legal profession should make it possible for 
us to agree upon many points of ethics and 
cight dealing. It is high time to do so, for 
the guidance as well as the protection of 
those active in this field, without waiting 
for courts or government to do it for us. 

Some leading newspapers have already 
commented favorably on this idea. The New 
York Times said: 


“The proposed code would be entirely 
voluntary in nature, and in our opinion this 
would be far the best way to accomplish its 
objectives. We agree with Edwin M. Otter- 
bourg, president of the association, that law- 
yers and journalists should develop a ‘co- 
operative program’ rather than let solutions 
be sought through legislative fiat or judicial 
decree.”® 

The Dallas Morning News said: 


“Maybe the bar and newspaper associa- 
tions should get together for a little mutual 
prodding. It would at least serve to center 
public attention on the sins of both groups. 
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Vol. 37, No. 3 


And it’s the public that should be served in 
the matter, you know.”® 

The Christian Science Monitor said: 

“The problem is large enough and impor- 
tant enough to warrant attack by both pro- 
fessional groups. . . . Surely here is another 
of many areas in which self-discipline is 
superior to and preventive of the arbitrary 
discipline demanded by an outraged public 
of which Mr. Otterbourg warns.”"° 

On the other hand, some important papers 
have indicated an unwillingness to go along. 
They either deem it unnecessary or fail to 
see the dark clouds on the horizon. They 
seem to misunderstand what we are talking 
about. We are not talking about libel laws, 
for the violation of which there are reme- 
dies. We are not seeking to censor the mor- 
ality, good manners or proprieties observed 
by reporters. 

Certainly neither the lawyers nor the 
courts profess to know much about the busi- 
ness of publishing a newspaper and we do 
not presume to suggest how it should be 
managed and conducted. We recognize fully 
that the guarantee of free press is one of the 
greatest helps in this country to the guaran- 
tee of a fair trial. We know of the great 
services the press has rendered in helping to 
expose crime and corruption and to bring 
offenders to the bar and to aid justice in 
other ways. 

But in that field where in the course of 
the administration of justice the guarantee of 
fair trial is adversely affected by the abuse 
of the right of free press, there it is the duty 
of the courts and the lawyers to act together. 

Our public requires and is entitled to know 
the truth of what goes on in a courtroom. 
Certainly court proceedings are of public 
interest and should be fully reported. 


But under our system of justice, under our 
form of government, the first consideration 
is that the person being tried gets a fair 
trial. This must come first. Whatever may be 
of news value in any trial which runs counter 
to this consideration of a fair trial should be 
subordinated. This line is not always easy 
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to ascertain, but men of good will and good 
intent can agree about most of the matters 
we are talking about if in good faith they 
want to do so. 

For example, a truthful report of a trial 
does not mean a slanted version of the facts, 
nor does it necessarily include some writer's 
impression, however vivid, as to how the case 
should be tried or the court should rule. And 
certainly nothing should be done deliberately 
to sway or change an impartial judicial con- 
sideration of the facts proven in court to 
fit in with any reporter's or newspaper's no- 
tion of how the case should go. 

We know also that much sensational pub- 
licity in advance of and during a trial is the 
fault of the lawyers conducting the proceed- 
ings or even sometimes of the judge. These 
are matters as to which the bar can and 
should police itself with the aid of the courts. 
Therefore, my Association has directed me 
to submit to the courts of our county the 
feasibility of a court rule which has some 
teeth in it and is much stronger than Canon 
20 of our code of ethics, which apparently 
has been more honored in its breach than 
in its observance. We are hopeful of favor- 
able results in due course. 


In Boston I asked, among others, the fol- 
lowing question: Cannot lawyers and journal- 
ists now develop a cooperative program to- 
gether which will obviate the growing 
necessity toward a solution by legislative fiat 
or by judicial decree? In discussions with re- 
sponsible representatives of publicity inter- 
ests, it appears that there are many points 
as to which both press and bar are entirely 
in agreement. Our proposed code has noth- 
ing hard and fast in which it cannot be fully 
discussed, modified and made practical so 
that we can agree. We welcome suggestions 
and cooperation as to the language and con- 
tent of the code. 


Those few newpapers that seem to think, 
according to their editorials, that nothing 
can or need be done at this time in this 
critical field, are pursuing an ostrich policy. 
When you have a public conflict between 
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two constitutional guarantees, one must be 
subordinated. Ask any man in the street 
and he will insist first of all on his right to 
a fair trial. 

The adoption of a reasonable and fair 
code along the lines we suggested will dem- 
onstrate to the public, the government, 
courts and legislature alike, that the media 
of publicity, whether newspapers, radio, tele- 
vision, motion pictures or whatever else, to- 
gether with the bar, will require no further 
regulation under a free enterprise system. 

The ideal of perfect justice toward which 
man has been striving for centuries may 
never be reached. But certainly it is not 
wrong for newspapers, lawyers and courts to 
get together to try to approach it. It may well 
be that there are some provisions in the first 
draft of the proposed code which are not 
entirely practical or for which the world is 
not yet ready. It is always possible to im- 
prove any of the language contained therein, 
and, as I said before, we welcome criticism. 

But the big fact that all lawyers, judges 
and newspapers should recognize, is that the 
way the world is spinning, both the bar and 
the press face a present and clear danger 
arising out of this growing conflict between 
these two guarantees. We should meet this 
by our cooperative action now. It may be 
later than we think. If the right to a fair 
trial and the right to a free press are per- 
mitted to continue to conflict, obviously the 
way may soon be opened for unfair trials 
on the one hand or for unbridled license on 
the other. Once this has become apparent, 
an aroused public may turn to some man on 
horseback who, to seize power, promises to 
enforce these rights. Whenever and wherever 
this has happened, both rights have soon 
disappeared completely and tyranny tri- 
umphed. 


This situation we of the bar must seek 
by every possible means to prevent. So must 
leaders of all agencies of news, whose re- 
cent experience with censorship in more 
than one-half of the world today should make 
them sensitive and alert to the willingness 
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of too many governments to control their Therefore, I hope that the steps which the 
activities. The power to regulate and control New York County Lawyers Association has 
lies in the courts and the legislatures. If ex- taken and is going to take will be the be- 
ercised, it will spring into being when pub- ginning of a program which will lead the 
lic clamor for regulation becomes sufficiently bar and the “Fourth Estate” along the path 





authoritative. We must not let it happen 
here. 


Proposed Code on Fair 


to a complete understanding. 


Trial and Free Press 





Following is the text of the proposed 
code drafted by a committee of the 
New York County Lawyers Association 
consisting of William Dean Embree, 
Porter R. Chandler, Paxton Blair, W. 
Randolph Montgomery, William J. 
O’Shea and Simon H. Rifkind. It has 
not yet been acted on by the Associa- 
tion as a whole. 


WHEREAS in the constitutional his- 
tory of the American people the two 
concepts of a fair trial and a free press 
have been traditionally associated, and 
should always co-exist, without the 
necessity of either concept expanding 
at the expense of the other; and 


WHEREAS in recent years the cause 
of justice has suffered by reason of 
newspaper and other publicity during 
or immediately preceding trials, as well 
as subsequently thereto during the 
pendency of appeals, so that the efforts 
of the Courts to secure for the accused 
his rights to a fair trial have been 
thwarted and defeated; and 


WHEREAS informed opinion of per- 
sons in positions of leadership in these 
two related branches of human activity 
indicates the necessity of a restatement 
and clarification of principles the better 
to secure justice under law as their 
common objective; 

NOW, THEREFORE be it resolved 
that the Press on the one hand, and the 
Bench and the Bar on the other hand, 


do propose for acceptance the following 
principles: 


1. The public is entitled to a com- 
plete and truthful factual statement of 
events occurring in the courtroom; but 
factual statements should not be elabo- 
rated with statements of opinion as to 
the way a case should be decided, or 
with statements designed to persuade 
either jury or judge to decide the case 
or frame a judgment in a particular 
way. 


2. In certain cases the press should 
refrain from giving factual statements 
where to do so would impair public 
morals, or have a corrupting effect upon 
young readers. 


3. Attorneys should not give inter- 
views to the press in advance of, or 
during a trial stating either what they 
expect to prove or whom they propose, 
to call as witnesses; and attorneys for 
both the prosecution and the defense 
should not, during the progress of the 
trial, engage in public criticism of either 
judge or jury, but should be scrupulous 
in conforming to Canon 20 of the 
Canons of Professional Ethics of the 
American Bar Association. 


4. The press should not seek to as- 
certain and publish in advance the 
stories which witnesses expect to tell 
upon the witness stand; nor should they 
solicit from witnesses or parties and 
publish, articles by them giving what 
they purport to know about a case, or 
what they expect to prove or disprove; 
and this restraint should continue until 
the final disposition of the case, includ- 
ing appeals if any. 
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5. The press should not express 
opinions on the credibility of witnesses, 
nor advocate that particular witnesses 
be believed or disbelieved, nor advo- 
cate particular rulings on questions as 
to the admissibility of evidence. 


6. Sensational headlines, not strictly 
warranted by the facts, should be 
avoided. 


7. Where evidence has been excluded 
by the judge, or where objections have 
been sustained to a particular question 
put to a witness, or where an answer 
has been stricken out, the press should 
not make public that which has thus 
been excluded from the jury by the 
judge. 

8. Facts concerning the discreditable 
acts of a person prior to the commis- 
sion of the crime for which he is being 
put on trial should not be published 
until the trial is over; provided, how- 
ever, that judgments of convictions 
which have actually been entered and 
not reversed on appeal or vacated may 
be referred to. Nevertheless, allusions 
to prior convictions are to be discour- 
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aged because of their tendency to 
prejudice a jury. 

9. Statements that a prisoner has 
confessed to a crime should not be 
made until proof of a confession has 
been received in evidence at the trial; 
and neither the police nor the district 
attorney or other law enforcing officer 
should give out in advance, statements 
concerning confessions. 


10. After a verdict has been ren- 
dered, or the jury has disagreed, the 
press should not seek to ascertain, or 
publish, the attitude of particular jurors 
or the factors which influenced their 
decision. 


11. In criminal cases the press should 
not, either editorially or otherwise, at- 
tempt to influence the judge as to what 
sentence he should impose. 


12. These principles should be 
scrupulously observed to the end that 
the verdicts of juries and the judgments 
of courts shall not be influenced by 
anything except the evidence actually 
received at the trial. 














Israeli Judges to be Nominated and Appointed by President 


Reforms in judicial selection and court 
administration designed to increase the in- 
dependence of the judiciary from the execu- 
tive branch of the government went into 
effect in Israel on October 11, according to 
a Jerusalem dispatch to the New York Times 
on that date. Appointments and promotions, 
hitherto made by the government, will be by 
the president, who will act on the recom- 
mendations of a nominating committee. 

Israeli courts have enjoyed considerable 
independence from the beginning, as evi- 
denced by the number of judgments 
against the government, but public criticisms 
of some judicial decisions by the prime 
minister and a former minister of justice have 
impressed some observers as attempts to in- 


fluence the judges. While under the new sys- 
tem the minister of justice will continue to 
exercise the power to transfer members of 
the bench, they will not be dependent upon 
the good will of the executive department 
for judicial advancement. 


The new regime was inaugurated with an 
historic mass “pledge of office,” the Israeli 
substitute for an oath, to which there are 
religious objections, by seventy-nine of the 
nation’s eighty-three judges. President Itzhak 
Ben-Zivi, who presided at the ceremony, said 
it fulfilled the 2,600-year-old prophecy of 
Isaiah: 


“And I will restore thy judges as at the 
first, and thy counselors as at the beginning.” 








Progress mM 


Judraal 


Administration 


By ARTHUR F. LEDERLE 


I LIVE, work and play in a community 
where ruthless competition compels constant 
improvement in the commercial and indus- 
trial fields. I have often heard the courts 
criticized upon the theory that they have not 
kept pace with the developments in these 
other fields. I am certain that much of this 
criticism is not justified, but is due to our 
failure to adequately inform the public about 
the improvements that we have already 
made, and those that we are struggling to 
achieve. 


I purchased my first automobile in 1917, 
a Model T Ford. I purchased my last auto- 
mobile last month, also a Ford product. Of 
course, the 1953 automobile is better than the 
1917 car. We do not have to condemn the 
1917 product in order to praise the 1953 
product, neither should we make invidious 
comparisons between their respective merits. 
When we realize that we are working in the 
field of human relations, which, of course, is 
much more complicated than any mechanical 
device, I am sure that any fair appraisal of 
the improvements made in the judicial pro- 
cedure will justify the claim that our progress 
is no less striking than the progress in other 
fields. Praise of the modern court procedure 
should not be construed as a condemnation 





ARTHUR F. LEDERLE is chief judge of the 
United States District Court for the Eastern District 
of Michigan, and chairman of the Section of Judicial 
Administration of the American Bar Association. 
Judge Lederle addressed the section’s luncheon for 
federal judges at the Boston convention in August, 
and this article is based on his remarks on that 
occasion. 


of the old. The high respect that the public 
had of the courts at the time we became 
officers was due to the splendid service 
rendered by our predecessors. We should be 


. eternally grateful for this valuable heritage. 


I could tell you how much the Michigan 
state courts have improved since I was first 
admitted to practice. You are familiar with 
the accomplishments of our state court judges 
with the pre-trial procedure. You probably 
are not familiar with the excellent work be- 
ing done by the Friend of the Court to pro- 
tect the interests of the women and children 
involved in divorce cases. No longer is it 
necessary for a lawyer to file a petition to 
compel compliance with court orders for the 
payment of alimony. This matter is handled 
by the court itself. In Detroit over $12,000,- 
000 in alimony payments is being collected 
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and disbursed annually at a relatively small 
expense to the taxpayers. Delinquent fathers 
and ex-husbands are not permitted to avoid 
their just responsibilities. 

I could tell you about how. Detroit abol- 
ished police courts, established psychiatric 
clinics, instituted pre-sentence investigation, 
and organized probation departments dur- 
ing the same period that the manufacturers 
were improving their products and methods 
of producing them. I will leave that subject, 
however, for the judges and members of the 
Bar who have been responsible for achiev- 
ing these splendid results. 

I will limit my discussion to the work of 
the Federal Court in the Eastern District of 
Michigan based upon my termination of over 
5,200 civil and 2,300 criminal cases. I have 
visited all of the metropolitan courts in the 
country, except Boston, and intend to spend 
some time in that court during this conven- 
tion. These visits have been profitable for 
the reason that I have always been able to 
find something the other courts were doing 
which I thought was better than our prac- 
tice. I believe our court is fairly typical of 
all the District courts. 

It has long been recognized that laymen 
acquire the information upon which they 
make their appraisal of the work of the 
courts primarily from the activities of the 
courts of first resort. In the Federal system 
this means the District courts. 


The Judge as an Architect 


The termination of litigation should not be 
considered as an isolated event, but rather 
as a final step in a well-planned, well-exe- 
cuted process. By the nature of the proceed- 
ings, the trial judge’s responsibility goes far 
beyond merely deciding which lawyer is 
right when a dispute arises. The function of 
the trial judge is quite analogous to that of 
an architect; he must plan the structure, and 
then supervise its construction. 

In order to carry out this program, every 
case in a multiple judge court should be as- 
signed to a specific judge as soon as it is 
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started. This judge should be responsible for 
all proceedings taken until the case is either 
terminated or reassigned. This is the prac- 
tice we follow in our court, and is the prac- 
tice that has been urged by successive Attor- 
ney Generals for antitrust suits. All of the 
arguments in favor of this procedure apply 
to every type of case in a greater or lesser 
degree. Indeed, it may be that the govern- 
ment can better afford the expense and delay 
incident to shifting a case from judge to 
judge than many poor litigants. 


As soon as a complaint is filed, it is ex- 
amined to determine whether it conforms to 
both the letter and the spirit of the rules. 
Attorneys are admonished that the require- 
ment of Rule 11 that a pleading must be 
signed by an attorney of record in his indi- 
vidual name is more than a mere form. It 
represents his good-faith belief that the al- 
legations set forth in the pleading are meri- 
torious. Particular emphasis is placed upon 
the requirement of Rule 8 that each aver- 
ment shall be simple, concise, and direct. 


All members of Michigan’s Integrated Bar 
are automatically entitled to practice in our 
court without formal admission, indeed with- 
out even paying a fee. The Canons of Pro- 
fessional Ethics adopted by the American 
Bar Association are not mere pious beati- 
tudes to guide the conscientious lawyer, but 
are part of the rules of our court. If any vio- 
lation of these canons is discovered, the mat- 
ter is referred to the State Bar Grievance 
Committee. If the action of the State Bar is 
not satisfactory, we reserve the right to im- 
pose our own sanctions. Of course, it is 
obvious that if the lawyer’s right to practice 
in the state courts, as well as the federal 
courts, is involved, he will consider more 
seriously his obligation and responsibility as 
an officer of the court. 


If the complaint is in proper form, a short 
analysis of the factual and legal issues is 
made by a law clerk. If a motion is made by 
the defendant before answering, a similar 
analysis is made of the motion. When the 
answer is filed, it is examined and analyzed 
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in the same manner as the complaint. This 
analysis is made on note paper and kept in 
a binder. At the same time, another sheet is 
prepared, which we call pre-trial suggestions. 
On this sheet we indicate matters that may 
be settled during the pre-trial proceedings. 
Pre-trial is not a separate part of our pro- 
gram, but is merely one phase of the prepa- 
ration for trial. As soon as the case is at 
issue, an order for pre-trial hearing is mailed 
to the attorneys. 

This order reads, in part, as follows: 

“Unless good cause is shown to the con- 
trary, judgment will be entered at this hear- 
ing.” 

With this warning, we never have any dif- 
ficulty in securing the attendance of attor- 
neys who are in charge of the case. 


Termination in Pre-Trial 


Approximately four out of five cases are 
terminated during the pre-trial proceedings. 
I do not like to call these terminations “set- 
tlements,” for the reason that I think the 
term “settlement” has received some bad 
connotations. To some people it indicates 
that the plaintiff was coerced into accepting 
less than he was entitled to, or that the de- 
fendant was compelled to relinquish more 
than he should. I think these terminations 
are actually as just as if they had followed a 
lengthy trial. I know that in most cases the 
lawyers and litigants are better satisfied with 
this type of termination than they would be 
if they were required to go through a trial. 

Prior to the date of pre-trial, we review 
the file and our anaylsis sheets. At the open- 
ing of the pre-trial the judge explains to the 
attorneys what he thinks the remaining issues 
are. Any disagreement indicates that the 
pleadings were not properly drawn. I do not 
believe that a pre-trial order should ever be 
used as a substitute for proper pleadings. We 
conduct the pre-trial hearings either in open 
court or in chambers, depending upon the 
nature of the case. 

If the case is to be tried, it is set for trial 
ona day certain, in most instances. Presently, 
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our docket is in such condition that we can- 
not always do this. We then inform the law- 
yers as to the earliest date that we think the 
case can be reached. They are advised that 
they will not be expected to try it until after 
that date. We never refer any matters to 
masters. About ten days prior to the date that 
one of these deferred cases can be tried, an 
order for trial is mailed for a date certain. 
These deferred cases are tried in the order 
that justice requires, so we never have to 
consider motions to advance. Lawyers, liti- 
gants, and their witnesses are never kept 
waiting. 

In non-jury cases, at the end of the pre- 
trial, we ask the attorneys to prepare pro- 
posed findings of fact and conclusions of 
law. In the more complicated cases, we ask 
them to furnish these proposed findings and 
a brief several days in advance of the date 
set for the trial. In many relatively simple 
cases, it is satisfactory if they are submitted 
at the opening of the trial. 


It is never necessary to have an opening 
statement. When the trial is reached, the 
judge and the attorneys can concentrate on 
the questions of fact that are actually in dis- 
pute. If the case is complicated or lengthy, 
the attorneys are given an opportunity to 
revise their proposed findings after the evi- 
dence is all in. These revised findings are 
annotated, indicating the portion of the 
record which the attorney believes justifies 
the findings requested. On the adjourned 
date, the attorneys are permitted to present 
their arguments in support of their requested 
findings. In the vase majority of cases, it is 
possible for the judge to dictate the findings 
of fact at the close of the trial. 


There are few things that a trial judge 
does that are more difficult or more important 
than finding the facts. After the factual issues 
are settled, a judge may take as much time 
as necessary to examine the law. In many 
of our longer cases, we are furnished with a 
daily copy of the transcript. Of course, this 
is helpful, but it does not justify a delay in 
finding the facts. 
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The trial judge seldom has an opportunity 
to develop a new philosophy of law. He is 
normally limited to: 

First, finding the facts. 

Second, finding the law. 

And, third, entering the judgment the law 
compels. 

We usually prepare our own judgments, 
and then we are through with the case, except 
insofar as our assistance may be required to 


enforce the judgment. 


Requests to Charge 


In jury cases we ask the attorneys to pre- 
pare their requests to charge prior to the 
taking of any testimony. This helps to clarify 
the issues and makes it easier for the judge to 
rule on questions of evidence as they arise. 
We have found it helpful to ask the attorneys 
to prepare in advance written questions for 
a special verdict in accordance with Rule 
49(a). This likewise helps to clarify the is- 
sues and shorten the trial. 

We make a practice of preparing our 
charges in writing, and each attorney is fur- 
nished with a copy in advance of the argu- 
ment. Over a period of years, the attorneys 
have become familiar with these charges, and 
it very often happens that at the pre-trial 
they will report that the regular charge is 
satisfactory. 

Our jurors are never required to report 
unless we are reasonably certain that their 
services will be necessary. If an adequate pre- 
trial is held and the clerk keeps in touch with 
the attorneys, it is unlikely that last minute 
settlements will result in a jury having re- 
ported for duty unnecessarily. The judges 
conduct the voir dire examination. Jurors are 
required to report at the opening of court at 
9:30. Seldom are jurors who are not required 
to serve in a specific case kept in court more 
than a half hour. This practice is desirable if 
we hope to have busy, capable people serve 
on our juries. 

We have no commissioners in our District. 
All criminal defendants are brought before 
a judge immediately after arrest. These pre- 
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liminary proceedings are conducted with all 
of the dignity and care generally associated 
with the Federal courts. A court stenogra- 
pher is present, and a transcript of the pro- 
ceedings is immediately placed in the file. 
These transcripts are a valuable part of the 
file. They have proved to be essential in con- 
ducting hearings for violation of probationary 
sentences. They are also helpful in passing 
upon motions for correction or reduction of 
sentences, in accordance with Rule 35, or on 
motions attacking sentences, in accordance 
with Section 2255 of Title 28. 

Substantially all of the defendants waive 
indictment and are arraigned at once. Since 
the new Court Rules went into effect, I can 
recall only one case where a defendant, on 
advice of counsel, refused to waive indict- 
ment. We never have any preliminary ex- 
aminations. The grand jury is in session on 
the first and third Tuesday of each month. 
In the case where the defendant refused to 
waive, the examination was adjourned, so that 
the United States Attorney could secure an 
indictment. If there is sufficient evidence to 
justify the issuance of a warrant, there is 
sufficient evidence for an indictment. 

If the defendant enters a plea of not guilty, 
the case is immediately assigned to a spe- 
cific judge, who is responsible for it until 
its termination. 

During the year 1952, less than one per 
cent of the defendants appearing before me 
demanded a trial; seventy-five per cent of 
those waived a jury. 

We hold pre-trials in most of the compli- 
cated criminal cases. This is of material as- 
sistance in shortening the trial, and I am 
sure assists us in reaching a just judgment. 


Pre-Sentence Investigations 


We have a pre-sentence investigation in 
substantially all of our criminal cases. These 
investigations are conducted by college- 
trained men who are devoting their lives to 
this important social service. The investiga- 
tions are made not only to assist the judge 
in prescribing the treatment to be accorded 
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to the defendant, but also to make doubly 
sure that no innocent men is punished. 


Our method of handling criminal cases has 
practically eliminated professional bondsmen, 
and has greatly reduced the cheap police 
court publicity, referred to in the report of 
the Special Committee in the August Bar 
Journal. The enforcement of Canons 20 and 
27 likewise reduces the amount of unwise 
and unfair publicity. 


Much of the credit for the improvement 
in the Federal Courts is due to the splendid 
work of Mr. Chandler and his efficient as- 
sociates in the Administrative Office. Time 
will not permit an adequate appraisal of this 
service, but no discussion of court procedure, 
either Federal or State, would be complete 
without some reference to the accomplish- 
ments of Will Shafroth, as head of the Divi- 
sion of Procedural Studies and Statistics. It 
is extremely fortunate that he was selected 
to head this department. His office has served 
as a clearing house for nearly all new ideas 
of procedural reform. The statistics that he 
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has accumulated are absolutely essential for 
the appraisal of the effectiveness of the 
changes that are constantly being made. The 
present study that he is conducting of the 
cost of jury service gives great promise for 
a cost accounting system which will be valu- 
able for the courts, and perhaps an example 
for other governmental agencies. 


In this connection I think I should tell you 
that the 1953 automobile that I referred to 
cost many times as much as the 1917 car. In- 
formation is not available as to the cost of 
operating our court in 1917, but, figured on 
a per-capita population basis, it was less in 
1953 than it was in 1933. 


My study has convinced me that greater 
improvement has been achieved in the field 
of judicial administration than in the field 
of automobile manufacture. In other words, 
the 1953 model of court procedure is a bigger 
improvement over the 1917 model than the 
1953 automobile is over the one of 1917. I 
hope that I have convinced you that we have 
at least kept pace. 





————_ 








Judicial Administration 
Legislative Summary 








A statute providing for judicial rule-mak- 
ing power, sponsored by the Practice and 
Procedure Committee of the Connecticut 
Junior Bar, has been enacted and enrolled 
as Connecticut Public Law 214. 


A New Jersey statute transfers the power 
of appointing jury commissioners from the 
governor to the supreme court. Governor 
Driscoll, who had favored and endorsed it, 
declared it was one of the most important 
measures passed in recent years and would 
“immeasurably” strengthen the integrity of 
the judicial system and the administration of 


justice by removing those appointments from 
politics. 

The Wisconsin legislature passed a joint 
resolution directing the judicial council to 
submit to the legislature a plan offering “the 
most acceptable substitute” for direct elec- 
tion of judges. The Wisconsin Bar Associa- 
tion is planning an active campaign for 
adoption of the A.B.A. plan in that state. 

A bill to permit jury service by women 
was killed in the Alabama lower house after 
passing the senate. 


The West Virginia legislature repealed 
provisions for executive secretary's salary, 
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office space in the capitol, and travel ex- 
penses for the state judicial council. 

A commission to study problems relating 
to juvenile courts, training schools and other 
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correctional institutions, and submit recom- 
mendations to the 1955 legislature, has been 
appointed by Governor Umstead of North 
Carolina. 





A.B.A. Adopts Statements of Disceplinary Principles; Reaffirms 
Duty to Represent Unpopular Defendants 


A resolution embodying an _ important 
statement of principles governing discipline 
of lawyers was adopted by the House of 
Delegates of the American Bar Association 
at the recent Boston meeting, upon recom- 
mendation of a Special Committee on Dis- 
ciplinary Procedures headed by Former 
Senator Forrest C. Donnell of St. Louis. Text 
of the statement of principles as approved 
and adopted by the House is as follows: 


The purpose of discipline of lawyers is the 
protection of the public, the profession and 
the administration of justice, and not the 
punishment of the person disciplined. 

Only persons of integrity and good char- 
acter should be permitted to practice law. 

Persons admitted to practice law in the 
state are a part of the judicial system of 
such state and officers of its courts. 

A license to practice law confers no vested 
right, but is a conditional privilege revocable 
for cause. 

The highest court of the state has the 
inherent power and the duty to prescribe 
the qualifications that shall be required for 
admission to practice law, to admit persons 
to practice law, to prescribe standards of 
conduct for lawyers, to determine what con- 
stitutes grounds for the discipline of lawyers; 
to discipline, for cause, persons admitted to 
practice law in such state, and to revoke the 
license of every lawyer whose unfitness to 
practice law has been duly established. Such 
court may not properly delegate the final 
exercise of such power or duty, or recognize 
the existence of either elsewhere than in 
itself. 

It is impossible to determine at the time 
of the revocation of a license to practice law 
when, if ever, the person whose license is 


revoked will become qualified for readmis- 
sion. Therefore, revocation should not be for 
a stated period and should place on the 
person whose license has been revoked and 
who seeks readmission the burden of estab- 
lishing by clear and convincing proof that 
he possesses the qualifications for readmis- 
sion, which should not be less than those 
required for original admission. 

It is the obligation of the organized bar 
and the individual lawyer to give unstinted 
cooperation and assistance to the highest 
court of the state in discharging its function 
and duty with respect to discipline and in 
purging the profession of the unworthy. 

The problem of legal representation of 
unpopular defendants in criminal cases was 
dealt with in the following resolution adopted 
upon recommendation of the Special Com- 
mittee on Individual Rights as Affected by 
National Security: 


Resolved, that the American Bar Associa- 
tion reaffirms the principles that the right of 
defendants to the benefit of assistance of 
counsel and the duty of the bar to provide 
such aid even to the most unpopular de- 
fendants involves public acceptance of the 
correlative right of a lawyer to represent 
and defend, in accordance with the stand- 
ards of the legal profession, any client with- 
out being penalized by having imputed to 
him his client’s reputation, views or character. 

That the Association will support any law- 
yer against criticism or attack in connection 
with such representation, when, in its judg- 
ment, he has behaved in accordance with 
the standards of the bar. 

That the Association will continue to edu- 
cate the profession and the public on the 
rights and duties of a lawyer in representing 
any client, regardless of the unpopularity 
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of either the client or his cause. 

That the Association requests all state and 
local associations to cooperate fully in these 
declarations of principles. 

In deserved recognition of the more or less 
permanent need for legal assistance to 
servicemen, the House of Delegates adopted 
amendments to the by-laws transforming the 
special committee on that subject to a stand- 
ing committee, charged with developing and 
conducting a legal assistance program to help 
members of the armed forces and _ their 
dependents in obtaining civilian legal coun- 
sel in regard to their civil (but not military 
or criminal) legal affairs. 





A.B.A. Awards of Merit Cite 


Service Activities 


The Ohio State Bar Association won top 
honors in the 1953 American Bar Associa- 
tion Award of Merit competition among the 
large state bar associations for “the most 
outstanding and constructive work in its 
field during the current year.” One factor 
which prompted the Awards Committee to 
make the award to Ohio was the enormous 
amount of work done by the members of 
that bar during the course of the enactment 
of Ohio’s Revised Code. Honorable mention 
in this population bracket went to the Florida 
Bar, the Iowa Bar Association and the Min- 
nesota State Bar Association. 

In the class of smaller state associations 
the Oregon State Bar was awarded first place 
with special emphasis placed on its public- 
spirited plan for following legislation. Hon- 
orable Mention went to the Rhode Island 
Bar Association. 

The Chicago Bar Association received the 
award for large local associations while 
Honorable Mention went to the New York 
County Lawyers Association, the Lehigh 
County Association (Pa.), the Lorain County 
Bar Association (Ohio), and the Passaic 
County Bar Association (N. J.). Particular 
attention was given to the Chicago Bar As- 
sociation’s effective support, in cooperation 
with the Illinois State Bar Association, of a 
movement for a constitutional amendment to 
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—___Beneh and Bar Calendar 


October 
23-24—-Judicial Conference, Austin, Texas. 
23-24—-State Bar of New Mexico, Albuquerque. 
23—North Carolina State Bar, Raleigh. 
28-30—National Legal Aid Association, Wash- 
ington, D. C. 





November 
4 —Midwest Institute on Public Relations of 

the Bar, State Bar of Michigan, Ann 
Arbor. 

8-11—National Conference on Government, 
Richmond, Va. 

12-13—Nebraska State Bar Association, Omaha. 

18-21—Oklahoma Bar Association, Oklahoma 
City. 

19-21—State Bar of Nevada, Las Vegas. 


December 


4-5 —New Jersey State Bar Association, mid- 
year meeting, Newark. 


January, 1954 


21-23—Pennsylvania Bar Association, Harris- 
burg. 

27-30—New York State Bar Association, New 
York City. 


February 


1-5 —Traffic Institute, University of Southern 
California, Les Angeles. 


March 

3-5 —A.B.A. regional meeting, Atlanta, Ga. 

7-9 —A.B.A. House of Delegates mid-year 
meeting, Atlanta, Ga. 

29-April 2—Traffic Institute, Northeastern Uni- 
versity, Boston, Mass. 

31-April 2—Kentucky State Bar Association, 
Louisville. 


April 
12-16—Traffic Institute, University of Alabama, 
Tuscaloosa. 
16-17—Bar Association of the State of Kansas, 
Topeka. 
22—Law Day, Oklahoma University, Norman. 
28-May 1—Florida State Bar Association, St. 
Petersburg. 
29-May 1—New Jersey State Bar Association, 
Atlantic City. 





May 
24-26—A.B.A. regional meeting, Portland, Ore. 
27-29—Bar Association of Tennessee, Gatlin- 


burg. 
June 
21-24—Pennsylvania Bar Association, Atlantic 
City, N. J. 
24-25—Wisconsin Bar Association, Eau Claire. 
August 


16-20—American Bar Association, Chicago. 
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provide for a more independent judiciary and 
an improved organization of the courts. 

The Garfield County Bar Association 
(Enid, Okla.) was the award winner among 
the small local bar associations. 

Toledo, Ohio, Hartford, Conn., Kalamazoo, 
Mich., and Corvallis, Oregon, won first 
honors in their respective population classi- 
fications in the seventh annual competition 
for the American Bar Association Traffic 
Court Awards. 

Second-place honors went to Dayton, Ohio, 
and Oklahoma City, and honorable mention 
to Chicago, Buffalo and Oakland, Calif., 
Akron, Ohio, Rochester, N. Y., Chattanooga, 
Tenn., Tacoma, Wash., Wichita Falls, Texas, 
Terre Haute, Ind., Stockton, Calif., Appleton, 
Wis., Provo, Utah, Nutley, N. J., and Salis- 
bury, Md. 

The awards are in recognition of progress 
made in improving the practices and pro- 
cedures of courts handling traffic cases. They 
were based on reports on the handling of 
over fifteen million traffic cases in 751 cities 
during 1952. 





Senate Group to Study 
Juvenile Delinquency 


Alarmed by a ten per cent increase in juve- 
nile delinquency throughout the country in 
1952, a subcommittee of the Senate Judiciary 
Committee headed by Senator Robert C. 
Hendrickson of New Jersey has embarked 
on a nationwide investigation of the problem. 
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The Ohio Award Certificate 


Other members of the investigating group 
are Senators William Langer of North Da- 
kota, Estes Kefauver of Tennessee and 
Thomas C. Hennings of Missouri. Public 
hearings are to be held in a score of cities, 
beginning in Washington, D. C., next month. 

The subcommittee will determine the na- 
tionwide character and extent of juvenile 
delinquency, its causes and contributing fac- 
tors, and what can be done to remedy it. 
Cooperation is being sought from thousands 
of civic organizations and public officials, 
and from national and local fact-finding 
committees which are to be organized. 

Senator Hendrickson has said that the 
committee’s present appropriation of $44,000 
will have to be increased. 








The Reader’s Viewpoint 








Money Cannot Buy Patriotism, 
Devotion or Public Service 


Recently the board of governors of the 
Georgia Bar Association has been called 
upon to vote on a proposed endorsement of 
Senate Bill 1663, and this has caused me to 


read again your editorial “Getting Our 
Money’s Worth” in the issue of April, 1953. 


If your premise that “in filling judicial of- 
fice, the government goes into competition 
with the client for the services of the mem- 
bers of the bar” and that “whenever we buy, 
we usually get just about what we pay for” is 
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correct, then this conclusion which you draw 
is sound. 

But I doubt the soundness of your premise. 
In my opinion this country can no more buy 
patriotism, devoted public service, or a judi- 
ciary devoted to the promotion of justice 
than one can buy devotion to duty or devo- 
tion of friends or family. 

True, the men who make up the judiciary 
should be men of superior attainments, they 
should be learned in the law, but above and 
beyond all of this they should be devoted to 
the promotion of justice and the service of 
the public interest. 

Under our system judges are mature when 
they are appointed to the bench, their salaries 
should be, and I think are, sufficient for their 
needs, and they have security in life tenure 
and in retirement benefits. Of necessity, they 
live in retirement from ordinary business and 
in semi-retirement from ordinary social life, 
and therefore money demands on them are 
not great. 

It seems to me that your editorial is put- 
ting the emphasis in the wrong place. Large 
salaries would tend to make the money value 
a paramount consideration for obtaining a 
judgeship, and I doubt if this would be in the 
public interest. In my opinion our judiciary 
can be strengthened, not by material addi- 
tional pay for judges, but by selection of 
judges by the appointing and confirming 
process of capable men devoted to the pro- 
motion of justice and to the public interest 
rather than for selection because of other 
considerations too frequently political in 
nature. 

Hoyt H. WHELCHEL 
114 First Street, S.E. 
Moultrie, Ga. 





A Dissent on the 
Rosenberg Editorial 


I think that in general the editorial com- 
ment of the JourNAL is responsible and well- 
considered and, as such, deserving of praise. 
Your comment in Vol. 37, No. 1, on the 
Rosenberg case seems well beneath such a 
standard. 

A fair evaluation of the judicial process, 
for our own country at any rate, surely can- 
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not rest upon length of time elapsing be- 
tween sentence and execution. It is rather 
the degree to which substantial questions 
are judicially examined and impartially de- 
termined. 

The main criticism in connection with the 
Rosenberg case was directed against the un- 
precedented sentence. The magnitude of the 
sentence was never reviewed by any court 
because the federal appellate courts ruled 
that they did not have power to do so. Your 
quotation from President Eisenhower's state- 
ment avoids this question, which may be 
quite unrelated to procedural due process. 


Furthermore, I think most lawyers would 
agree, if the case were one free of political 
pressures and implications, that there is 
something most extraordinary and something 
tending to cast doubt even upon the working 
of the judicial process itself when three 
judges of the Supreme Court declare that in 
their judgment the death sentence was il- 
legally imposed and yet the majority of the 
Supreme Court refuses the opportunity for 
deliberate review and the President approves 
the execution of the sentence. 


I think, moreover, that -it is difficult to 
escape the conclusion, if one views this case 
calmly, that there is something extraordinary 
in the circumstance that the Supreme Court, 
in a capital case involving a father and 
mother of two children, consistently refused 
certiorari on every issue raised although in 
each instance there were judges of the Su- 
preme Court who expressed themselves as 
believing that review should have been 
granted. 


I am not unmindful of the fact that the 
Supreme Court finally permitted counsel to 
appear before them in an unprecedented 
special hearing following the stay of execu- 
tion granted by Mr. Justice Douglas. But can 
one seriously doubt that a fair opportunity 
for consideration of the arguments was de- 
nied under the circumstances of the hearing 
called with such unseemly haste? Elementary 
principles of humanity and justice would 
seem to dictate that lives should not be taken 
if any doubt exists as to the legality of the 
sentence. ‘ 

I have no doubt whatever than when the 
fevers and aberrations of this period are 
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dispelled, the operation of American justice 
in this case will be viewed with shame rather 
than with pride. 

ROBERT J. SILBERSTEIN 
40 Exchange Place 
New York 5, N. Y. 





Court Congestion and 
Judges’ Vacations 


I note in your June issue Mr. Shafroth’s 
interesting article arguing for more federal 
judges. The article is studded with statistics 
and charts. It mentions among other things 
that calendar delay has increased due to the 
increased intake of cases, although in recent 
years there has been some increase in the 
number of judges, law clerks have been pro- 
vided, and procedures have been introduced 
to shorten trials and produce settlements. I 
find no reference in the article, however, to 
the number of days put in by the judges in 
court room and related work. 


It would be hard to imagine a responsible 
businessman closing up shop and going 
away for a two or three months vacation, 
with occasional visits to the city to clean up 
mail and emergency matters, when his ac- 
cumulation of back orders of an essential 
commodity is large enough to keep him busy 
for months or years in the future, and new 
orders which he cannot refuse are coming 
in at a fast pace. Yet that is just what judges 
do when they go off for the summer — keep- 
ing court open only for litigated and ex parte 
motions. 

You can imagine what the customers of 
such a businessman would think of him. It 
is likely that litigants react in the same way. 

The businessman air-conditions his office 
and factory so that he can carry on business 
in an efficient manner throughout the year. 
Why do we not do the same to our court 
houses and put them to full twelve-month 
use, taking shorter vacations until the calen- 
dars are , Sane to reasonable lengths? 

This letter is occasioned by the appearance 
of the Shafroth article referred to above, and 
by my receipt at the same time of the Jack- 
sonville (Fla.) Financial News, publisher of 
the official court calendars and notices, in 
which I find the following heartening item 
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above the names of the six circuit judges: 

“For the convenience of the attorneys in 
arranging their own vacation periods, and in 
order to limit the interruption to orderly 
routine by the taking of vacations by the 
judges, and by agreement of all the judges, 
the period of time beginning August 3, 1953, 
and ending August 29, 1953, both inclusive, 
is hereby designated as vacation period for 
the Circuit Court for the Fourth Judicial 
Circuit of Florida. 

“During such entire period, one judge of 
said court will be on duty in the court house, 
Jacksonville, Duval County, Florida, from 
10:00 a.m. to 1:00 p.m., daily from Monday 
through Friday of each week (and will be in 
Duval County subject to call at other times 
during said month) for the handling only of 
(1) ex parte matters, excluding divorce hear- 
ings, and the entry of final decree in divorce 
cases, and of (2) emergency matters, that is, 
injunctions, receiverships, modifications of 
dissolution of same, matters relating to the 
enforcement of judgments and decrees, and 
habeas corpus or other extraordinary writs. 

“Commencing August 31, 1953, the hearing 
and trial of all matters in all divisions of the 
court will be resumed on a full-time basis 
under our rules and normal procedure.” 


We all know of other localities as well in 
which the judges take two, three or four 
week vacations and appear to be able to 
carry on their work with the same vigor and 
ability as in communities where trials are 
suspended for months. 


Is judicial labor more exhausting in the 
latter areas? I venture to suggest that if the 
$10,000 annual increase in compensation for 
federal judges which is now being urged, 
and which I favor, were made upon the con- 
dition that when calendars are behind no 
trial calendar shall be suspended and the 
judges shall restrict themselves to a one- 
month vacation, ninety-five per cent of those 
who now take ten and twelve week vaca- 
tions during the summer would find that they 
are not essential to their well-being. Indeed, 
it is possible that fewer calendar delays 
would occur and that the vacation restric- 
tions would not often have to be imposed. 


R. F. S. 
New York, N. Y. 
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The Literature of 





Judicial Administration 








BOOKS 


The Journal's review shelf is groaning al- 
most as never before with the weight of un- 
reviewed books. We are going to start off 
with William L. Prosser’s The Judicial 
Humorist,; and for a good reason. Until a 
book has been mentioned in these columns, 
we cannot trust ourselves to take it home, 
and we can’t wait any longer to share this 
one with our friends. For years we toyed 
with the idea of compiling such a volume 
as this ourselves, but Dean Prosser’s ‘is so 
good that we reluctantly concede that the 
door is now closed to us. We spent some 
time searching for a tidbit short enough for 
quotation here, and have finally settled on 
Dr. R. Emmett Kane's burlesque of a hy- 
pothetical question asked a doctor in a 
negligence case: 

“Now, doctor, assume that his Honor does 
not represent the biggest intellectual calm 
in the shoreless sea of mental stagnation that 
the world has ever seen, and assume further 
that this jury, composed of tired night work- 
ers, long-haul truck drivers and restless bar 
flies, is only semi-somnolent at this moment 
and has the intelligence of the middle sec- 
tion of the primer class in a school for con- 
genital defectives, and assume further that 
the length of the duodenum divided by half 
the width of the jejunum is equal to the 
square of the hypotenuse of all the angles 
of a right-angle triangle, resting north by 
northeast on the mid-portion of the trans- 
verse colon. Assume further that four hours, 
seventeen minutes and six seconds have 
elapsed since Tommy Manville’s last marriage 
and assume that he is still on speaking terms 
with his bride, and assume that the term 
‘el terra del toro’ as used south of the border 
has no advantage over the shorter form ‘bull’ 
when applied to a lawyer in the United 





States spilling irrational oratory and salt 
tears before a helpless jury; now, assuming 
that all statements made by the plaintiff and 
his witnesses are and have at all times been 
true, and all by the defendant and his 
witnesses false, and doctor, asking you to 
disregard sentences three, five and nine of 
this hypothetical question, I will ask you, 
doctor, based on your own experience as 
well as your observation and study, is your 
answer yes, no, perhaps, maybe, or some- 
time? Please answer yes or no.” 


Dr. Kane's entire address, “Jawbones and 
Sawbones,” originally delivered at a Missouri 
bar meeting in 1947, is a killer-diller. We 
are partial also to the immortal will of Her- 
man Oberweiss, page 248, the poetic state- 
ment of claim in Hains v. Duncan, page 231, 
and Kress L. Campel’s opinion on the title 
of a parcel of Texas land, page 213. 


To the Survey of the Legal Profession we 
and the profession are indebted for two 
more useful books. Professor Edson R. 
Sunderland has contributed a_ scholarly, 
authoritative and readable History of the 
American Bar Association.? After an intro- 
ductory chapter describing the founding of 
the Association at Saratoga Springs in 1878, 
the book is divided into three parts, the Sara- 
toga Era, 1878-1902; the Era of National 
Expansion, 1903-1935; and the Era of Federa- 
tion, beginning with the adoption of the new 
constitution at Boston in 1936, to the present. 
For each of these three great eras, Professor 
Sunderland describes the organizational 
structure of the Association, its general ac- 
tivities, and the various specific professional 
projects that have occupied it and its com- 
mittees. The picture drawn is one of con- 
stantly expanding activity and usefulness, 
and the Association’s 75th anniversary year is 
a fitting time for publication of this excellent 





1. Boston: Little, Brown and Co., 1953. Cloth, 
pp. xvii and 284. $5.00. 


2. Boston: The Survey of the Legal Profession, 
1953. Cloth, pp. vii and 251. 
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summary of its first three-quarter-century of 
existence. Every evidence points not only 
to continued growth, but to a steadily ac- 
celerating rate of growth. 


The other new Survey book is The Libraries 
of the Legal Profession* by William R. Roalfe. 
Based on personal inspection of 94 libraries 
and correspondence with hundreds more, the 
volume presents facts as to the present situa- 
tion and suggestions for improvement in the 
book collections, quarters, furniture and 
equipment, personnel, and services and pub- 
lic relations of the law libraries. It has chap- 
ters on the special problems of law office 
and company libraries, county, state, federal 
court and federal department libraries, and 
bar association libraries. It omits law school 
libraries, which are taken up in the survey 
of legal education. An appendix includes a 
complete list of all Survey publications to 
date. 


Every few years the American Academy 
of Political and Social Science devotes one 
of the bi-monthly issues of its Annals to some 
phase of judicial administration. There have 
been two during the past year. The issue 
for November, 1952 was on Murder and the 
Penalty of Death. It contains nineteen 
essays by leading authorities surveying all 
aspects of capital punishment, including the 
extent and trend of capital crimes, trends 
in the use of capital punishment, murder 
and murderers, the deterrent influence of the 
death penalty and its alternatives, movements 
to abolish it, and experience with it and its 
alternatives in Washington, Oregon, Missouri, 
Canada, England and other countries. 


Judicial Administration and the Common 
Man is the title of the May, 1953, issue of 
the Annals. Opening with an article on the 
changing popular views about law and 
lawyers, the book takes up the handling of 


the common man’s cases, including the in- 
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ferior criminal courts, traffic laws and traffic 
courts, family problems, labor arbitration, 
small estates, workmen’s compensation, and 
accident litigation. There are essays on the 
jury system and laymen as witnesses. Three 
essays on the cost of justice deal with ex- 
pense on injury claims, availability of low- 
cost legal services, and the taxpayer's stake 
in the courts. Other essays include expedit- 
ing the trial of cases in New York City, im- 
proving the structure of the courts, the work 
of the administrator of courts, essentials of 
modern reform in the litigative process, and 
the American Bar Association program. 

Recent revelations that the erstwhile “five 
per centers” in the national capital, in some 
instances demoted to four per cent, are still 
on the job and not unlikely to remain so, 
lend a note of timeliness to Charles A. 
Horsky’s The Washington Lawyer,® a series 
of lectures delivered at Northwestern Uni- 
versity last year under the Julius Rosenthal 
Foundation. Mr. Horsky describes the gen- 
eral characteristics of Washington practice 
with respect to the judicial, the legislative 
and the executive branches of the national 
government, and especially the administra- 
tive agencies. His fifteen-page discussion of 
“influence peddling” contains a fair and ob- 
jective analysis of just what it is, what its 
dangers are and are not, and how the legal 
profession can act to minimize them. 

Two more volumes of the Notable British 
Trials Series are in. The I.R.A. Coventry Ex- 
plosion of 1939" is the story of a trial with 
strong political implications, involving acts 
of sabotage by members of the Irish Re- 
publican Army. The Trial of John George 
Haigh*® is the case referred to by Robert G. 
Storey in his article in the April Journal. 
Distinguished members of the bar of England 
appeared in that trial and are shown in the 
courtroom scene taken from this book which 
accompanied that article. 





3. St. Paul: West Publishing Co., 1953. Fabrikoid, 
pp. xviii and 471. 

4. The Annals, Vol. 284, November, 1952. American 
Academy of Political and Social Science, 3937 Chest- 
nut St., Philadelphia 4, Pa. Paper, pp. vii and 238. 
Single copies $2.00, to members of the Academy $1.00. 
Discount 10 per cent on orders of 10 to 24 copies, 
20 per cent for 25 or more copies. 

5. Vol. 287, May, 1953. Paper, pp. viii and 243. 


See above. 

6. Boston: Little, Brown and Co., 1952. Cloth, 
pp. viii and 179. $3.75. 

7. N.B.T. Series, Vol. 77. Edinburgh: Wm. Hodge 
and Co., Ltd. Cloth, pp. xiii and 284. Obtainable 
from the British Book Centre, Inc., 122 E. 55th St., 
New York 22, N. Y. $3.25. 

8. N.B.T. Series, Vol. 78. Cloth, pp. 271. Obtain- 
able as above, $3.25. 
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ARTICLES 


“Let’s Do Something About Public Relations,” by 
Waldo A. McCrea. Michigan State Bar Journal, July, 
1953, pp. 18-21. 

“Relationship between the Press and the Bar,” by 
Gideon Seymour. South Dakota Bar Journal, July, 
1953, pp. 14-22. 

“Front-Line Responsibility,” by Robert G. Storey. 
Texas Bar Journal, August, 1953, pp. 504-509. 

“Administration of the Courts,” by Ira W. Jayne. 
Texas Bar Journal, August, 1953, pp. 523-528. 

“Gross Waste and Deadly Poundage: The Record 
on Appeal,” by Francis Bergan. New York State Bar 
Bulletin, July, 1953, pp. 251-254. 

“To Maintain the Respect Due to the Courts of 
Justice and Judicial Officers,” by Leon R. Yankwich. 
Los Angeles Bar Bulletin, August, 1953, pp. 393-394, 
416-420. 

Constitutional Revision in Connecticut: Notes on 
a Stumbling Block and a Proposal, by W. Duane 
Lockard. Connecticut Bar Journal, June, 1953, pp. 
163-169. 

“The Reorganization of the Judiciary in New 
Jersey,” by Willard G. Woelper. The Sydney (Aus- 
tralia) Law Review, April, 1953, pp. 46-63. 


Vol. 37, No. 8 


“The Grand Jury—lIts Investigatory Powers and 
Limitations. Minnesota Law Review, June, 1953, pp. 
586-607. 


“On the Segregation of Jurors,” by Justice Barry. 
Res Judicatae (Journal of the Law Students’ Society 
of Victoria), June, 1953, pp. 139-159. 

“Pre-Trial Confessions: A New Rule,” by Marne 
S. Matherne. Tennessee Law Review, June, 1953, pp. 
1011-1024. 

“Pre-Trial in West Virginia.” by Wright Hugus. 
West Virginia Law Review, June, 1953, pp. 110-130. 

“The Graduate Legal Clinic,” by Edward H. Levi. 
Decision Law Journal, May 31, 1953, pp. 257-269. 

“Law Schools and Practical Training,” by Harlan 
M. Calhoun. West Virginia Law Review, June, 1953, 
pp. 83-90. 

“Legal Aid and Legal Education,” by Herbert 
Peterfreund. The Legal Aid Review, Spring, 1953, 
Vol. LI, No. 1, pp. 3-8. 


“The Legal History of Massachusetts from 1630 to 
1953. Massachusetts Law Quarterly, August, 1953. 
“The Legal Profession in India,” by Lionel Hor- 


will. Res Judicatae (Journal of the Law Students’ 
Society of Victoria), June, 1953, pp. 139-159. 
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ARKADELPHIA 

Cc. R. Huie 

G. W. Lookadoo 

D. W. McMillan 
AUGUSTA 

John D. Eldridge, Jr. 

Lloyd A. Henry 
BATESVILLE 

W. J. Arnold 

W. D. Murphy, Jr. 
BENTON 

O. Wendell Hall, Jr. 

Ernest Maner 
BENTONVILLE 

W. H. Enfield 
BERRYVILLE 

James W. Trimble 
BLYTHEVILLE 

John W. Caudill 
BOONEVILLE 

Charles I. Evans 

Jeptha A. Evans 
BRINKLEY 

Fred MacDonald 
CAMDEN 

L. B. Smead 

J. Bruce Streett 
CONWAY 

Bess C. Ramsey 
DANVILLE 

1. E. Chambers 
DE WITT 

George E. Pike 
EL DORADO 

Emmette F. Gathright 

William L. Jean 

Bernard Whetstone 
FAYETTEVILLE 


FORT SMITH 
Lawson Cloninger 
G. Byron Dobbs 
Lawrence S. Morgan 
Thomas Harper 
Richard B. Shaw 
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John L. Anderson 
James P. Baker, Jr. 
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Richard W. Hobbs 
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E. M. Arnold 
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H. T. Dickinson 
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James N. Dowell, Jr. 


Robert C. Downie 
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L. A. Hardin 


Rurl T. Jackson 


Alston Jennings RUSSELLVILLE MICHIGAN 

Sam Laser A. 8. Hays 8ST. JOSEPH 

R. C. Limerick, Jr. John G. Rye John T. Ryan 

Joseph A. Madey James K. Young 

C. Hamilton Moses SPRINGDALE M aan nl 

William Nash Irving R. Kitts Robert Ri 

Claude A. Rankin STUTTGART - 

George W. Shepherd Joseph Morrison NEBRASKA 

George Rose Smith TEXARKANA B 

William J. Smith Joe Rosenbloom Leon C. Hines 

H. B. Stubblefield WEST MEMPHIS BLOOMFIELD 

John L. Sullivan Cecil Nance, Jr. Arthur L. Burbridge 

Neva B. Talley Edward J. Rubens BRIDGEPORT 

Paul E. Talley Everard Weisburd Paul Rhodes 

Bayard Taylor WYNNE CHAPPELL 

Wayne Upton J. L. Shaver E. O. Richards 
G. Williamson CALIFORNIA cOzZAD 
McGEHEE WEST LOS ANGELES James R. Ganz 

J. F. Wallace, Jr. Arthur A. Birnkrant CRAWFORD 
MARSHALL COLORADO Robert R. Wellington 

Mary Massey DENVER CREIGHTON 
ae William G. Edwards, Jr. Roscoe L. Rice 

Joe D. McCloy, Jr. CURTIS 

James A. Ross a cae Fred J. Schroeder 

Randall L. Williams Loren H. Laughlin DAVID CITY 
NEWPORT Ross Rizley F. H. Mize 

Fred M. Pickens, Jr. FAIRBURY 

Marvin D. Thaxton FLORIDA George P. Burger 
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>. Soa GEORGIA FREMONT 
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Louis L. Ramsay, Jr. BOSTON GRESHAM 


Gordon E. Young 


William M. Blatt 


Harry I. Hylton 
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Grace H. Simpson 
Claude K. Welton 
HAY SPRINGS 
John H. Keriakedes 
HEBRON 
W. O. Baldwin 
Fred P. Komarek 
KEARNEY 
John C. Mitchell 
LINCOLN 
Alfred H. Adams 
E. B. Chappell 
L. Kenneth Cobb 
W. E. Haydon 
Nate C. Holman 
D. J. Kroger 
Robert D. McNutt 


LOUP CITY 
Norman E. Stephens 
NELIGH 
Ralph 8S. Kryger 
Elmer C. Rakow 
NORFOLK 
Andrew D. Mapes 
Donald D. Mapes 
OGALLALA 
Gerald J. McGinley 
OMAHA 
Philip Abboud 
James H. Anderson 
Joseph V. Benesch 
James W. R. Brown 
Samuel P. Caniglia 
Jesse D. Cranny 
James A. Doyle 
John E. Eidam 
Tyler B. Gaines 
Harry R. Henatsch 


Carl J. Peter 

William A. Peter 

William Ritchie 

W. R. Rouse 

Thomas J. Sheehan, Jr. 

Clayton H. Shrout 

Lawrence J. Tierney 

Howard B. Westering 

F. Alan Wolcott 
OSHKOSH 

C. M. Miller 
RAVENNA 

Moller R. Johnson 

Clark J. Mingus 
SCOTTSBLUFF 

William E. Grubbs 
SIDNEY 

Paul L. Martin 
STANTON 

Fay H. Pollock 
VALENTINE 

John C. Coupland 
WAHOO 

Howard V. Kanouff 
YORK 

John L. Riddell 


NEW JERSEY 
RIDGEFIELD PARK 
Gerald E. Monaghan 


NEW MEXICO 
SANTA FE 
Alfred P. Whittaker 


NEW YORK 
ALBANY 

William J. Schoonmaker 
BAYSIDE 

R. Harold Paltrow 
BEACON 

Normington Schofield 
BINGHAMTON 

George L. Hinman 
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BROOKLYN 
Marshall Snyder 


Carl C. Banno 

Edward F. Cummerford 
Leslie D. Dawson 
James A. Doherty 
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R. B. Kerr 
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H. Tom Kight, Jr. 
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Lockwood Jones 
DRUMRIGHT 
Doyle Watson 
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Robert 0. Brown 

Malcolm E. Rosser, Jr. 
DURANT 

James W. Batchelor 

D. 8. MacDonald, Jr 
EL RENO 

J. A. Rinehart 
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Frank Carter 

Joe H. Glasser 

Richard E. Romang 
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Alfred Stevenson 
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James Bounds 
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Hal Welch 
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Tom Finney 
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Frank D. McSherry 
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Ned Looney 
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NOWATA 
John F. Pendleton 
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Lynn Adams 
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Howard K. Berry 
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Mart Brown 
Lynn J. Bullis, Jr. 
John F. Butler 
John D. Cheek 
Charles B. Cochran 
Mary Elizabeth Cox 
Denver N. Davison 
H. L. Douglas 
Paul C. Duncan 
Duke Duvall 
Sylvanus G. Felix 
Edgar Fenton 
Elliott C. Fenton 
Earl Foster 
Ted Foster 
Richard W. Fowler 
Kenneth Harris 
Russell B. Holloway 
James E. Horigan 
Lester D. Hoyt 
W. Ross Johnston 
Dick Sterling Jones 
J. Harold Land 
L. E. McElroy 
George Miller, Jr. 


Conrad C. Mount 
Norene Paullin 
Clayton B. Pierce 
John C. Powell 
G. F. Railey 


Norman E. Reynolds, Jr. 


Gus Rinehart 
Wallace E. Robertson 


Earl Welch 
PAWHUSKA 

J. C, Cornett 
PAWNEE 

Emerson R. Phillips 


PERRY 

Al T. Singletary 
PONCA CITY 

Charles B. Duffy 

Ralph C. Haynes 

Clarence D. Northcutt 
PURCELL 

Hardin Ballard 

Henry H. Montgomery 
SEMINOLE 

Bob Aubrey 

Charles Sims 
SHATTUCK 

Emmett A. Klem 
STILLWATER 

Max E. Sater 
TULSA 

Hulette F. Aby 

Wendell Barnes 

George H. Bowen 

J. L. Burke 

J. A. Caldwell 
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Forrest M. Darrough 


G. Ellis Gable 
Charles P. Gotwals, Jr. 
Jack N. Hays, Jr. 
K. O. Herwig 
Frank N. Hickman 
Joe B. Houston 
Robert D. Hudson 
Joseph L. Hull,Jr. 
Cecil L. Hunt 
Alfred B. Knight 
Earl M. Knight 
Philip J. Kramer 
Luther P. Lane 
Fred D. Leonard 
Richard B. McDermott 
D. E. Martin 
A. D. Mason 
Harry D. Moreland 
Anne Moroney 
I. D. Moseley 
Amos J. Nichols 
George E. Norvell 
Royce H. Savage 
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Primus C. Wade 
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WALTERS 
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Tom Smith 
WOODWARD 
Tom Heironymus 
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John 8. Horton 


BEND 

Robert H. Foley 
COOS BAY 

Claud H. Giles 
DALLAS 

C. L. Marsters 
DAYTON 
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EUGENE 

Raymond C. Coulter 

William Huey 
GOLD BEACH 

David C. Shaw 
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E. L. Mikesell 

Sherman 8. Smith 
GRESHAM 

George H. McAllister 
HERMISTON 

Edward Joel Clark 
HILLSBORO 

James K. Gardner 
HOOD RIVER 

John F. Cushman 

John N. Mohr 
KLAMATH FALLS 

Benjamin J. Goddard 
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Arlie G. Walker 
Rollin B. Wood 
MEDFORD 
Edward Branchfield 
G. W. Kellington 
Edward C. Kelly 
Walter D. Nunley 


MERRILL 
Wilbur O. Brickner 
MT. ANGEL 
W. Douglas Harris 


OREGON CITY 
Paul R. Briggs 
P. K. Hammond 

PENDLETON 
Rex W. Hardy 

PORTLAND 
Donald L. Alderton 
Grant T. Anderson 
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Charles Coston 


C. H. Farrington 
James P. Forsyth, Jr. 
Edwin L. Graham 


Francis E. Harrington 
Sidney L. Hayes 
Leland F. Hess 
Lester W. Humphreys 
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ROSEBURG 
Dudley C. Walton 
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George R. Duncan 
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Howard Dent, Jr. 
Charles A. Phipps 
Sam Van Vactor 
Malcolm W. Wilkinson 

TILLAMOOK 
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George R. Goodrich 

WOODBURN 
Harold Eichsteadt 


TENNESSEE 


MEMPHIS 
Marvin P. Morton, Jr. 
UTAH 


LOGAN 

Wendell B. Anderson 
NEPHI 

Will L. Hoyt 


WYOMING 


SHERIDAN 
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Commentators have often noted the 


fact that courts are never criticized so much 


for their decisions as for their administrative 
deficiencies — excessive delay and expense and 
needless technicality. That such criticism is 
valid even today is due, I am convinced, to 
the fact that many judges and legislators have 
failed to realize that the administration of the 
courts is a business, and that effective judicial 
administration requires the establishment of 


businesslike methods. 


FRED M. VINSON 














